IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI
ORIGINAL APPLICATION NO.608 OF 2020

DISTRICT: MUMBAI
SUBJECT: PENSIONARY BENEFITS/
RECOVERY

1) Shri Chandrakant Mahadeo Kadam,
Retired as Assistant Superintendent,
Forensic Science Laboratory, Santacruz, Mumbai
R/at Room No.3, Shramik Chawl,
Hanuman Nagar Tedki, Pratap Nagar Road,
Bhandup (W), Mumbai — 400 078.

... Applicant

Versus

1) The Director General,
(Judicial and Technical), Home Department,
State of Maharashtra, 18" Floor,
New Administrative Building,
Opp. Mantralaya, Mumbai- 400 032.
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2) The Director,
Forensic Science Laboratory, Vidyanagari,

Hans Bhugra Marg, Santacruz (E), Mumbai-98. ..Respondents

Shri U.V. Bhosle, learned Advocate for the Applicant.

Smt. Archana B.K., learned Presenting Officer for the Respondents.

CORAM : Shri A.P. Kurhekar, Hon’ble Member (J)

DATE : 09.06.2021.
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JUDGMENT

1. The Applicant has challenged order dated 31.12.2018, invoking
jurisdiction of this Tribunal under Section 19 of the Administrative

Tribunals Act, 1985.

2. Shortly stated facts giving rise to this application are as under:-

The Applicant joined Government service as Group ‘D’ employee in
1982. During the tenure of service he was promoted to the post of
Assistant Superintendent. He retired on 31.12.2018 on attaining the age of
superannuation. On the date of retirement itself Show Cause Notice was
issued to him about seven charges which are as under:-

“SUel /MU=

fasr: - 9ht. dgehid wed, AgRID 3t Aist AT AAAATAT A § AW
Bicraeld praAiFE Bbete fad sifiFadaEa.

9. 3WFa AHeoltu fasmmmEa FE 3@ feeelard 3t 3@ &, MHA
el eRaierht 3pliA J0EEa U fdla 31 a erdten saeE
HE BHA-AGN AYR AAd THad WAt 3uiia 0 ERA [AE
BIEEN A Aot TR Fierht 3pid Tda Seen g, ABA UE auiuRis
(VBRI 3131 USEl BRIHR AcIURIEA) 41 Aatdl auidarig (eih)
3B AT AER Bl

R. HE 2 A feestenx 3uumaE 3t 3@ b, il 3Ehd dEl =S
JdA staciE A Haal-Aten raierh 3eiA Geten sue.

3. APlc uE auidic aufeem sy maiach suladt dicadt ®a das
BHA- AT &A1 d Adielld BHIRUS ENAd Betetl B,

Q. Hiez AR—bA 3ENA a Howres 3wfter A FAdendlet Ad BEERUS, 23D d =lie
ABAT 28 @A BATAT ATBid.

Q. S QAR ABRID 3ifeI2Teh UL IR qIUR el Jad: A BT e
HSR BRI dact @ T A e Gtipdd waws et @
A A AR Hevel Hactell BTl 3EiA S 3.2 SH 30 FoIR U
. 9 A 30 BSIR ATS] WABS Bl ATeht 3MB.
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§. FE FEelelA 3 3@ &Y, FIG! B3 Sbd § AR BHoliel RADBS
3(TSTURId 3181 Baicil sliat.

9. @i-ar = sfas fratg Feht dlcag @ iR w=gS 2 3tEnad detet
AR, 3T JATAT ABN 3TEATA FeAl AEI BT

AR TAAUD &l QUid: BRIicEle Rreden g 3R, (FAERIE, Aert A
aques B 9%16R) 3 @l (U%)(31)(Miet) I eetad dact NB.) d
JQAT ARTBII  BHA-AR  ME RA 3R HA 3R
BAAWRRUAHA 3uta 3124,

AR iR PRAHIER BRIAE Bl A AFH AP AEEAA!
ARR FARA W& A HAARA RaAbuRgE o Rad=n sua A
FACEATRA AGT TRMI 3ETAT R BRI dRag JH

AT A AT &g =t

3. The Applicant has submitted his Reply denying allegations and

requested to release remaining retrial benefits.

4, On the day of retirement, Respondent No.2 - The Director, Forensic
Science Laboratory had issued letter / communication dated 31.12.2018
stating that sum of Rs.1,14,656/- towards interest on Home Loan advance
and sum of Rs.3,96,345/- towards his liability as guarantor to one
employee while taking loan from Maratha Sahakari Bank Ltd. is outstanding
and thus total amount of Rs.5,11,001/- are due against him. In
communication it is further stated that he is allowed to retire subject to

initiation of D.E. and there shall be recovery of Rs.5,11,001/- from Gratuity.

5. The Applicant has challenged this communication dated 31.12.2018
and sought direction to the Respondent to release regular Pension,

Gratuity and Leave Encashment since remaining dues are already paid.

6. Heard Shri U.V. Bhosle, learned Advocate for the Applicant and

Smt. Archana B.K., learned Presenting Officer for the Respondents.
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7. Undisputedly the Applicant stands retired on 31.12.2018 and no D.E.
was initiated against him during the tenure of his service all though one
Show Cause Notice was issued belatedly on the date of retirement to
which Applicant has submitted his explanation / Reply. However

thereafter no further steps were taken to initiate the D.E.

8. Learned P.O. in reference to Reply stated that proposal for initiating
D.E. has been submitted to the Government on 31.05.2019 and it is in

process, this is the only stand taken by the Respondents in respect of D.E.

9. It is thus explicit that remaining retrial benefits of the Applicant are
withheld on basis of contemplated D.E. which is not initiated till date

though the period of more than 2 % years is over from his retirement.

10. In view of above, very question posed for consideration is as to
whether in absence of initiation of D.E. or judicial proceeding, retrial

benefits of the Applicant can be withheld and answer is in negative.

11. Firstly let us see the legality of the order dated 31.12.2018, whereby
the Applicant was allowed to retire subject to recovery of Rs.5,11,001/-. As
per communication dated 31.12.2018 sum of Rs. 1,14,656/- was
outstanding to the Applicant towards Home Loan. Secondly the Applicant
was guarantor in the matter of one late Mr. Mohan Eknath Khankal who
had borrowed from Maratha Sahakari Bank and sum of Rs.3,96,345/- was
due against borrower. During the course of hearing Shri U.V. Bhosle has
tendered letter of the Applicant dated 09.01.2019 marked by letter ‘X’.

Wherein he accepts his liability and fairly concedes that he has no
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objection to recover interest due on account of Home Loan advance. Thus
the Applicant accepted his liability to pay interest due against him and the

same is required to be adjusted from his Gratuity.

12. In so far as liability of the Applicant as guarantor is concerned,
indeed it was his personnel liability which has nothing to do with retrial
benefits and remedy was available to the Bank to take recourse of law by
filing civil suit against borrower and guarantor. Respondent No.2 have no
right to recover outstanding amount from guarantor much less from his
retrial benefits. Suffice to say the direction to that effect in communication

dated 31.12.2018 is totally illegal.

13.  Apart, during the course of hearing Shri U.V. Bhosle has tendered
photocopy of letter issued by Maratha Sahakari Bank Ltd. dated 29.10.2013
wherein it is stated that bank had agreed to accept Rs.1,00,000/- towards
outstanding dues against late Mr. Mohan Eknath Khankal and further
stated that bank will not raise any claim against Respondent No.2. Thus it
appears that bank has already settled the loan account of late Mr. Mohan
Eknath Khankal in which the Applicant was guarantor. Be that as it may, at
any rate direction for recovery of loan amount from retrial benefits of the

Applicant are totally bad in law and it deserves to be quashed.

14. Now reverting back to the claim of the Applicant for regular Pension,
Gratuity and Leave Encashment as said above admittedly no D.E. was
initiated till the retirement of the Applicant nor till date. True, D.E. can be
initiated against Government servant even after retirement in terms of

Rules 27 if it is in consonance with Rules 27 (2) of M.C.S. Pension Rules
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1982. In other words, subject to limitation provided in Rules 27 only, D.E.
can be initiated after retirement. In the event, if the Government servant
(Pensioner) is found guilty for mis-conduct or negligence alleged
committed during the period of service, then Government is empowered
to withheld or withdraw pension or any part of it permanently or specified
period as it deemed fit. In the present case, no D.E. being initiated, and
therefore, the retrial benefits of the Applicant cannot be withheld on mere
speculation of initiation of D.E., Gratuity or Pension can be withheld only in
case where D.E. was pending at the time of retirement as contemplated
under Rules 131(1)(C) of ‘Pension Rules 1982’. Whereas, the Government
servant stands retired, he has right of service Pension and Gratuity and
such right cannot be kept in abeyance on speculation or possibility of
initiation of D.E. in future. In law, all that permissible is to withheld
pension, if found guilty in D.E. if it is initiated fulfilling limitation mentioned
in Rules 27 of ‘Pension Rules 1982°. Thus, in case D.E. is initiated after
retirement, then the scope of D.E. and its outcome is very limited and it
cannot go beyond withholding pension for specific period or permanently

as Government deems fit.

15. Shri U.V. Bhosle has referred to the decision rendered by the
Tribunal in O.A. N0.804/2016 Shri Ajit Ramchandra Wakde v/s. The State
of Maharashtra and Ors decided on 22.11.2016, O.A. No0.188/2020 Shri
Vilas Ramchandra Walgude V/s. The State of Maharashtra & Ors. decided
on 21.07.2020 and O.A. No. 401/2018 Shri Rajesham Laxmipathi Boga v/s.
The Medical Superintendent decided on 09.06.2019 wherein in similar
situation, directions were given to release retrial benefits since no D.E. was

initiated till date of retirement.
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16. In other words, the issue is no more in res-integra that Respondents

cannot withheld Gratuity, regular Pension and Leave Encashment.

17. Indeed, in this behalf, directions were issued by Government of
Maharashtra by G.R. dated 06.10.1988 reiterating provision of ‘Pension
Rules 1982’ as under:-

“Aarteiged Fcten dRA-AD Bgalt dast sefs BRI v aEda Rrasiot
fawie aiftrest-anga o fsmo enawet uRustes swaies. Afea-g, e g Ad
9R9 FAR FRIAE B AE A AR FRER A 3@, &S M
JFROAEY AT HHA-AT AZREE, UABIT RRNMUHI AR BRI EABS
fgett dast senft BRI o HeacEEd dBpRt Add. AR TEB0nHeER faa femet
o= fori A ARIA- 908/ 988/ Aal-8, feaim 2w Tilid 9% 3= A=A
TEE Fd AR wREa dwal. del Jd Rrasin favwe aitest-aie gegt
feréelld v Ad &, facd faetor euet uRusies i A -, featiss 8 A=
9RR9 FAR AaFPa FU-A AHB HHA-AM A@AA A Aategeiygdt
AR, AP Al gl daa s 9%¢R Afle Tmw R0 (&) Far fsmwix
Aipldt BRIAE J> T 3Mel AN FgUetd RS I 3R FA bat
3uelien arRIURIE fociEeneta davaa @ FRid @R Aataxitan Raiwten
Rfses el Awel geifta 3t 3R FEvE A AE @ AEB 3N HHA-AtE

Aafged fav=es Jd BRI doar 3@ B 30k 8. ”

18. Thus, despite consistent decision rendered by this Tribunal and G.R.
dated 06.10.1998, it is very unfortunate that Respondents have withheld
regular Pension, Gratuity and Leave Encashment of the Applicant, which is

totally impermissible.

19. It is nowhere the case of Respondents that Applicant has misused
Government money or caused loss to the Government exchequer. The
alleged charges as seen from the Show Cause Notice pertains to certain

irregularities and there are no such allegation of financial mis-conduct.
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20. The totality of the aforesaid discussion leads me to conclude that
impugned order dated 31.12.2018 is bad in law and liable to be quashed.
Respondents cannot withheld regular Pension, Gratuity and Leave
Encashment on speculation initiation D.E. in future. O.A. therefore
deserves to be allowed.

ORDER

(A)  The Original Application is allowed.

(B) Impugned Order dated 31.12.2018 is quashed and set aside.

(C) Respondents are directed to release Gratuity, regular Pension
and Leave Encashment after adjusting interest on home loan
due against Applicant within a month from today.

(D) Respondents are at liberty to initiate D.E. as may be
permissible under Rules 27 of ‘Pension Rules 1982’.

(E)  No Order as to costs.

Sd/-
(A.P. Kurhekar)
Member (J)

Place: Mumbai
Date: 09.06.2021
Dictation taken by: N.M. Naik.
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